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0

as{ arf zsr 3rd 3ir2gr k 3rials 3rrr mar & at c s 32r hu zrnfearf #rt
6fnN aJ1J 'ffarn~ cm- ~ m 1:fcTT'ra=rur 3-TTclcici m:Wf 'tn"{ ~ t I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

an«r~cnT~a:ruf.3ITcfeic'f:
Revision application to Government of India:

(1) (en} (i) ji&tr 35uT grcn 3ff@1frz1a 1994 # rr 3ra #Rt aar av mar6ii h 6'R qi)n nr
cm- 3Q'-'lffif m ~~~ m 3@dlci 1:fcTTTa=rur 3rrza 3r4a fa, 9a art, far zinz, Tur
fcta:rm, 'tft~~.~~ a,qc:r, m:rc.- 'ffial, ~~-11 ooo 1 cm- ~ ~~ I

A revision application lies to the Under Secretary, to the Governme1t of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, govern·ed by first
proviso to sub-section (1) of Section-35 ibid:

(i) zrfe am Ra re ;fffffiif iR' ~ ~~ * f<ITT:ft" a4s1{a 11,t m ~ cfiR@.'l _ iR' m f<ITT:ft"
lff5R"iJTR 'fl' ~ a:iswTR iR' m ~ ~ w 'JTTaT iR', m fcITT:ft"~m mR iR' ~ ~ fcITT:ft" cfil,t@.'l

iR' m f<ITT:ft" a:iswTR ii tm Rs usnr ah alrr { ] ·. ·

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(□) m«f ha f@hat U]" m ~Qf iR' fi;l,mffia 'J:!ic>f 1:R m m m fclf.:lJ.fio1 iR' 3Q<W'f ~
at # ueur fa h Rt h ;fffffiif iR' crl)- :i:rr«r h agt fa@r lg zur u2r ii f.:l41ffia t 1



---2---

(c) In case of goods exported outside India export to Nepal or Bhwtan, without payment of
duty.

3if nrar #l snr«a yegar fry ut set fR rr t u{ &sh sr at sa
tTRr~~cf> !fcfITTlcp ~. _3f(frc;r cfi am i:rrfur cn- "fl'l'm. :rx 'llT mer TT fclro~ (.=r.2) 1998
tTR'f 109 am~-~ :~ 'ITT I

(d)

(1)

Credit of any duty allowed to be utilized towa.rds payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~'~ (3fCfrc;r) Pill"llcJcfl, 2001 cf> ~ 9 cf> 3RJ'<@ fclAFcft:c >fCI?f~~-8 TT cTT~
TT, ~~cf> "QIB ~ ~ ~ ~ 'a'i.:r '1ffi cf> ~ ~-3m ~ am~ cJfl" cTT-crr
>lftrm cfi ~~~ fclxJT '1fRl" ~ 1 \N-lcfi w~ ~ ~- cp'f ~M!.!M ci> 3RJ'<@ l:fRT 35~~ TTm~ -qfJ- cf> ·•~ cf> x=JWf cf> W~ it3TR-6 'cffc,JR cJfl" "QIB ~ ffl' ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within :3 months from the date on which·
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CE\L\, 1944, underMajor Head of Account.

0

(2) . ~ ~. cf> w~ 'G'ITIT ~ Wl=r ~ ~ xiiCJ"[f m~ cp1, 'ITT ID xiiCJ"[f 200/- 'CJflx=r ~
cJfl" 'GJl'q' 3#ti ursi vica za gn alg snr gt ill 1 ODO/- cJfl" ffl~ cJfl" 'GJl'q' I

The revision application shall be accompanied by a fee of Rs.200/- where the amount ..
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

tar zrcn, #hr snea yen vi hara aft#tr nraf@raw # uf ar@ha.
AppeaI to Custom, Excise, & Service TaxAppellate Tribunal.

0
(1)

(a)

(b)

(2)

h4tr saa zyca srf@fr, 1944 · cJfl" \:fRT 35-#r/35-~ cf> 3TT'l7@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

q,fYq,,,:01 itcrllicb.-J k idf@er ft mu Rt gen, hrarr zges vi ari 3r@)ta nrnf@awl ·
cJfl" fcrw;r ifrimITT~~ rf. 3. 3TR. • gm, { fact at yd · ·..

'
the special qench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi.,1 in all matters relating to classification valuation and.

\:lcfctfclRsia ~ 2 (1) cp TT E@fq ~ cfi 3@lclT cJfl" 3r4ta, r@tat a am ii v#tr zyen, #tr
Gura zgea g iaa ar4)4ti nrznf@rawr (free) 6t uf?a 2tr qf8a, ~i5flc\JEIJ& TT 3ll-20, ~
~6]'~ c/jl-ljJ\:lO.:S, imruft' "'fl'R, ~6l-Jc(JtjJc{ 380016.

To the west regional ben,ch of Customs, Excise & Service Tax Appellate Tribuna! ..
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

flt onaa zyc (3r4ta) frrara, 2001· cJfl" tTRr 6 cfi 3RJ'<@ ™ ~.-q-3 TT~-~-~
3rfl4tr nnf@rawi;t n{ rat Reg r@ha fg Ty are cJfl". ar ufalt favii snr zyen
cJfl" 'l-JT1f, ocfM cJfl" 'l-JT1f 3it ca·ran mar u#far sug s a Irwta t cffiT ~ 1 ODO/- ffl 'lITT'
irfr 1 uri Una yen #t ia, nu 6t l=fl<f:. 3TR wm:rr TIT ITI; 5 7l z 50 GTI m ill
T, 5000 I- ffl 'lITT' irfr I i~ m9R~ cJfl" 'l-JT1f, ocfM cifI" 'l-JT1f 3it auaar rut u#fr j; so
~'liT~ 'G'lffcTT % aai nu; 1000o/- hr 3#rt itft I cJfl" 'CJflx=r~ "<ftix-cJ'< cfi rJVf ~ ~NE~~~.O' ""ss <•
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~@Fcl-ict ~~ c~ xil9" If "'mTel" at um?tt zu rs Ur en fat "IWfct" Xil&IJ'tf.icb af3f ~ ~ c&)
WW cjjT "ITT \J1"ITT i3cffi"~ ct)- ifro ft-l!Tct" t I

The appeal to the Appellate Tribunal sball be filed in• quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeai) Rules, 2001 arid shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tri!Junal is situated. ·

(3) zuf zr arr i a{ Te sir2ii mar mr sh at r@hap sitar k fg #la ar grr srfar
~ xl fcnlrr urt nfeg gr zr # ah gg sf fa far rt cJTT4 xla # f; zrnfenf srfila
nrznf@raur a ya sf)a u #la var qt ya smaa fcnlrr \1[fffi t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Go_vt. As the case may be, is
filled to avoid scr_iptoria work -if excising Rs. 1 lacs fee of Rs.100/- for each.

0
(4)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) sa ajt vii@r mmii ant firvra ar fuii #t 3lR ft ezn 3raffa fhur urar ? l v#hr zyen,
#fr snaa ycas vi has 3ft4tr mm@raoui (naff@fer) f-ml:r, 1982 it~- t I

0

(6)

..
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Pro,:edure) Rliles, 1982.

v#tr zca, tu urea yea ya has a@#) nznf@aszr (RR#rec), # qR srftal in #
cficrc<n,m (Demand) -qcf C::S (Penalty) cjjT 10% ~~ car 3rfarf & Izrif, 3rf@rasaerqa 5arr 1o#ls
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,·

1994)

~3r9IB: !ii~ 3.ftnrcrr cfi{ ct .3-@dJc'f, !ii~ 'ITT-TT II~~ 'J:fm"(Duty Demanded) -.,, . .

· (D (Sciction)m 11D ~~~tlftl";
(ii) fnr aara #cad 3fez#r«if?r;
(iii) =&hfe frifafr 6ha er if@r.

> sq±srar 'ifrarf' iisa srm# aacr ii, a4h' atfaa #fv qa eraafurzrr.
For an appeal to be filed tjefore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner. would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition Jar filing appeal before CESTAT. (Section 35 c (2A)
and ·35 F of the Central Excise Act, 1944, Section 83 & Section 86 ::if the Finance Act, 1994)

Under Central Excise and \Service Tax, "Duty demanded" shall include:
(i) . amount determined under Section 11 D; ·
(ii) amount of erroneous Ce'nvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules .

grcf ii ,zr arr2r # uf 3rflr if@awr a qr s&i area rra &res m cjOs Rlc11Ra m- m a:rrar ~
·-nr !i!fFcff cll' 10% 3fo@1if ttt 3ftt ~~ Gtr.s fclc11Ra m- clGf tfOs t- 10%~ tj"{ c/i'l"• "fl"~ ~I.,, .,, . . . .,,

In view of above,. an appeal against this order shall lie before the Tribunal on payment of 1 ~%?~~~:>.,
of the duty demanded Where duty; or duty and penalty are m dispute, or penalty, where pfen9J!:'l:~;,1o"rn r,;i ·~~,,

. . • » '' i s" "e,'7alone Is m dispute. . 1::, 0° {?,'$!;•?:t, '<J'~- \

pet $we 'a. s$3/•fr '(3 J¼.:, i\ ;? Ikz'a +V"o ,..... .,, r.--; 0.Jor0* ~,., ,.,,.,,_
':coAeo
rear%
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ORDER IN APPEAL

The subject appeal is filed by M/s Shree Prakash Textiles (Gujarat) Ltd.,
Laxmivijay Hosiery Mills Compound, Naroda Road, Ahmedabad (hereinafter referred to as
'the appellant') against OIO Nos.MP/01/DEM/ 2012-13 dated 04.07.2012 (hereinafter referred

to as 'the impugned order') issued by the Assistant Commissioner, Central Excise, Division-II,

Ahmedabad-II (hereinafter referred to as 'the adjudicating authority}

2 This appeal was transferred in call book due to the appellant had filed TA no.189/2008
in the Hon'ble High Court of Gujarat .The brief facts of the case are, that the appellant is
a textile processing unit and engaged in the business of undertaking processes like bleaching,
dying, pinting, finsishing etc. on textile fabrics. The appellant had filed refund claim of Rs.

4,32,795/-on 27.1.2003,on the ground that on introduction of the Compounded
levy scheme vide Notification No. 42/98-C.E;(N.T.) Dated 18.12.1998, they had paid
Excise duty from April 1999 to February 2000 on the A.P.C. (Annual

Production Capacity] fixed by the Commissioner, Central Excise,
Ahmedabad vide his letter dated 22.12.1998 for the Year1999-2000. While fixing the
said A.P.C. for the above period, the portion of galleries was also included. Vide

Notification No. 14/2000-C.E.(N.T.) dated 01.03.2000, the Board has clarified that
galleries which are not assisting in heat setting and drying of fabrics are. not. to be
taken into consideration to arrive at the A.P.C.. Moreover, the issue has attained

finality in view of the Apex Court Qrder dated 17.9:2002 passed in Civil Appeal No.
4972 of 2001 filed by the Commissioner of Central Excise, Jaipur-II v/s M/s.
S.B.P.L. Ltd. &: Others. The appellant has, therefore, filed the refund claim of Rs.
4,32,795/- of differential duty paid on the galleries for the period of 1999-2000. After
going through the claim papers/ documents, the said appellant was served with Show

Cause Notice proposing rejection of the claim. Subsequently, the said Show Cause
Notice was decided and refund was sanctioned vide 010 No. MP/ 184/REF/2002 dated
02.07.2003. The Department had preferred an appeal against the impugned order dated
02.07.2003 and an SCN was issued to the appellant to safeguard the revenue. Whereas,
it appeared that the refund sanctioned to the said appellant was not correct and legal
and required to be recovered under Section 1 lA of the Central. Excise Act, 1944. Therefore, a
Show Cause Notice dated 30.06.2004 was issued to the appellant proposing recovery of
Rs. 4,32,795/- under Section llA of the Central Excise Act 1944, with interest. Said
SCN was adjudicated vide the impugned order wherein the demand along with interest

was confirmed.

3. Aggrieved by the impugned order, the appellant preferred this appeal. They ha"°p
contended that; ~

0

0

the adjudicating authority has grievously erred and acted in complete dereliction of the
judicial propriety in taking upon itself the burden of deciding the issues when not only the

6

e the appellant has .prim:a facie a strong case in its favor and therefore it is fit case where the
condition of pre-deposit of the amount of duty and interest may be waived and stay against
the recovery of the same duringpendency of the appeal may be granted in their favor;
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same issue has been framed for consideration before the Hon'ble High Court that too in the
main matter out ofwhich the present proceedinghad arisen;

0 the adjudicating authority ought to have awaited for its con::::lusion instead of proceeding
in the matter and causingunnecessary multiplicity of proceeding;

0 the adjudicating authority has not appreciated that the appeal filed by the appellant had
been admitted by the Hon'ble Gujarat High Court and therefore, the validity and legality of the

order of the Appellate Tribunal was under challenge and the same was not final or
conclusive;

o the impugned order is even otherwise illegal and contrary to the facts on record inasmuch

as the procedure followed by the Revenue in determining APC would show that there is

no proper course of adjudication is followedwhile determining their APC;

o the APC was determined considering even the measure:nents and dimensions of
galleries. which was based on information and data submitted by the appellant and

0
following the principles of natural justice;

• the refund claim filed by the appellant was such a proceedingwherein the appellant was at

liberty to dispute and challenge the determination of APC which was even otherwise void;

e the refund of duty on APC is rightly and legally allowable in their favour as they had
depositedthe compounded levy amounts for the period ofyear 1999-2000 under protest, and
a refund claim was filed for such amount in view of the law laid down by the Hoh'ble

Supreme Court in case of Sangai Processors (Bhilwara) Ltd; they had deposited the
amounts as compounded levy duty for galleries under protest and hence, refund claim was

not hit by limitation; recoveries sought to be made from the appellantas duties on galleries is

therefore without any authority in law;

The adjudicating authority has gravely erred in not correctly appreciating the effect

of judgment of the Hon'ble Gujarat High Court in the case of Premraj Dyeing and Printing

Pvt. Ltd. cited by the appellant;

• 'The provisions provides for interest in addition to duty where any duty of excise has not
been levied or paid or has been short levied or short paid or erroneously refunded with an

intent to evade payment duty. hi the instant case, there is no short levy or short payment or
non-levy or. nonpayment of any excise duty; recovery of interest under the said provisions of

the Act is bad and illegal and liable to be set aside;

4. Personal hearingwas accorded on 20.12.2016. Smt. Shilpa Dave, Advocate appeared

on behalfof the appellant. She reiterated the submissions of groundof appeal. also submitted
that, the Issue is decided vide their TA no.189/2008 dated 02-03-15 by the hon'ble High
Court of Gujarat in their favour, and also case law of M/s. Premraj Dying and Printing Pvt.
Ltd.vide SCA No.3095 of 2004 wherein the issue has been decided by the Hon'ble High
Court videjudgment dated 13.06.2012. She requested to allow the refund. I have carefully,,~~~ · ·

/~gone through the Case Records, SCN, the impugned order; the ground of appeal and ty~·
4 ti

· t ture'so\
\'·-3.

obtained from other sources; the APC was determined in ex-parte manner and without

0
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case laws reliedupon.

5. In the instant case, the issues involved are 1. Whether the clirriensions of galleries

should be included while fixing Annual Production Capacity of a factory of an independent
textile processor wherein a hot air stenter is installed, and 2. Whether a refund claim is
sustainable in law for claiming restitution of the compounded levy amount attributable to

galleries if no appeal is filed against the decision determining APC under the APC

Determination Rules.

6. On going through the submissions made by the appellant, I . observe that

pursuant to the impugned order, the amount of refund of Rs.4,32,795/- was sanctioned
and paid to the appellant. I further observe that thereafter, the revenue had filed an
appeal before the Commissioner (Appeals), contending that the appellant had not

challenged determination of Annual Capacity of Production for the period of year
1999-2000 and therefore, the appellant could not have claimed refund of the amount of

duty on galleries without having challenged the APC fixation. It is also seen that

therefore, the appellant was issued SCN dated 30.06.2004 by the JAC for recovery of
amounts already refunded to them in pursuance of the said order. It is also seen that the
appeal of the Department was rejected by the Commissioner (Appeals) vide OIA No.

131/2005 dated 24.6.2005 on the ground that no duty was payable on galleries, that
amount of dutywas paid in excess by the appellant for want of proper interpretation of the

Notification and that the appellant had disputed levy of duty on gallery portion from the
beginning by paying the same under protest. Against the said OIA dated 24.6.2005, it is

observed that the department had filed a second appeal before the Appellate Tribunal. In
this matter, the Appellate Tribunal allowed the appeal of the department vide Order dated
11.5.2007 on the ground that refund claim without challenging APC fixation was
not maintainable because APC fixation was an appealable order, and without
challenging the same, Assistant Commissioner's action of sanctioning refund, amounted to
review of the order of the Commissioner. Being aggrieved by the said order, the
appellant thereafter, filed an application for rectification of mistake before the Appellate
Tribunal wherein they pleaded that the Appellate Tribunal, Ahmedabad has held in a
number of cases that APC fixation was not an appealable order, and the refund claim for
duties deposited on gallery portion was maintainable even without challenging APC
fixation. It is further seen that the said ROM application filed by the appellant was also
dismissed on the: ground that acceptance of prayer made in ROM application would amount
to re-hearing of the matter which was beyond the scope of ROM application; I further

observe that onbeing aggrieved of the said order the appellant had filed a Tax Appeal No. 189
of 2008 before the Hon'ble Gujarat High Court, which was admitted on 14.02.2008 in terms

of the following question oflaw:-

1. Whether the Tribunal has substantially erred in law in holding that determination ofAnnual
Production Capacity was an appealable order under Section 35 B of the Central Excise

Act1944?

2. Whether the Tribunal has substantially erred in law in denying refund to the appellant on
dimensions ofgallaries and panel patti despite the judgment ofHon'ble Supreme Court in

SPBL Limited, 2002 (146) ELT254 (SC)?

0

0
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7. . In this matter, I find that, said tax appeal has been decided by the Hon'ble Gujarat
High Court vide order dated 02-03-15 ,it is held that,

'3. Having heard learned councel.......the questions are answe~ec!, in favour of the assessee
and against the department.'

Furher,I rely upon the order of the Hon'ble High Court of Gujarat in the case of M/s.

Premraj Dying and Printing mills Pvt. Ltd. Vs. UOI 2013[288] ELT 357[Guj] dated
13.06.2012. I this case, the identical issue has been decided and it has ordered in para 19
that:

"Under the circumstances, the orders under challenge in these petitions are set aside. All
proceedings areplaced back to the Deputy Commissionerforfurtker consideration ofthe refund

claims in the light of the show cause notice issued to each petitioner bearing in mind the

observations made hereinabove. Such exercise , should be completed expediously and

preferablywithin aperiod ofsix monthsfrom the date ofreceipt ofa copy ofthisjudgement".

1therefore, find that in view of the order of Hon'ble High Court of Gujarat in case of

M/s. Shree Prakash Textiles, the case is remanded back to the adjudicating authority to
decide the case afresh.

8. In view of above discussion and findings, I hold that said refund is admissible to
the appellant

9. 3r40a4di arr z Rt a& 3r#tit ar fqrl 3ql#a at#fan srar kt
9 .. The appeal filed by the appellant stand disposed off in above terms. .3Jfl)i'~

(3inr is)

.0
Attested~

6so
[K.K.Parmar )

Superintendent (Appeals-II)
Central Excise, Ahmedabad.

317zrT (34 - II).:>

By Regd. Post A. D
M/s. Shree Prakash Textiles (Gujarat) Ltd.,

Laxmi vijay Hosiery Mills Compound,

Naroda Road,

Ahmedabad.

Copy to:
1. The Chief Commissioner, Central Excise, Ahmedabad.

2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Assistant Commissioner, Central Excise, Division-II, Ahmedabad-II.

4. The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II

5. Guard file.

6. P.A. file.
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