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Ms Shree Prakash Textiles Pve. Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such-order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under-Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: :
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(¢) In case of goods exported outside India export to Nepal or Bhutan, without payment‘o'f ,
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which’
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. - :
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The revision application shall be accompanied by a fes of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- whare the amount involved is more
than Rupees One Lac. :
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. . :
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- . ‘ -

(@ the special‘lozehch of Custom,. Excise & Service Tax Appéllate_ Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal }
- (CESTAT) at O-20, New'Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a)-abOve.
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The appeal to the Appellate Trlbunal shall be filed in quadruphcate in form EA-3 as -
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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~ In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner. not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee o7 Rs.1 00/~ for each
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended. :
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Attentlon in 1_nvrted to the rulés covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (ProCedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commlssroner would have to be pre-deposited. It may be noted that the.

- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excrse Act; 1944 Sectlon 83 & Section 86 of the Flnance Act, 1994)

Under Central Excise and' 'Service Tax, “Duty demanded" shall lnclude.
()  amount determined undér Section 11 D; -
(i) ~ amount of erroneous Cenvat Credit taken
(i)  amount payable under Rule 6 of the Cenvat Credrt Rules.
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In view of above an appeal agamst this order shall lie before the Tribunal on payment of 10%-- ey

of the duty demanded where duty or duty: and penalty are in dispute, or penalty, where penaltyg\on;a ,,;' ;»;7\
alone is in dispute.” : , // e N
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ORDER IN APPEAL

The subject appeal is filed by M/s Shree Prakash Textiles (Guj arat) Ltd., '
- Laxmivijay Hosiery Mills Compound, Naroda Road, Ahmedaba}d (hereinafter referred to as
‘the appellant) against OIO Nos.MP/01/DEM/ 2012-13 dated 04.07.2012 (hereinafter referred
to as 'the impugnéd order!) issued by the Assistant Commissioner, Central Excise, Division-II,

Ahmedabad-1I (hereinafter referred to as 'the adjudicating authority).

2 This appeal was transferred in call book due to the appellant had filed TA n0.189] 2008
in the Hon'’ble High Céurt of Gujarat .The brief facts of the case are, that the appellant is

a textile processing unit and engaged in the business of undertzking processes like bleaching,
dying, pinting, finsishing etc. on textile fabrics. The appellant nad filed refund claim of Rs. Q
4,32,795/-on 27.1.2003,0n the ground that on introduction of the Compounded
levy scheme vide Notification No. 42/98-C.E;(N.T.) Dated 18.12.1998, they had paid
 Excise duty from April 1999 to February 2000 on the A.P.C. (Annual
Production Capacity] fixed by the Commissioner, Central Excise,
Ahmedabad vide his letter dated 22.12.1998 for the Year1999-2000. While fixing the
said- A.P.C. for the above period, the portion of galleries was also included. Vide
Notification Nb.14/2000~C.E.(N.T.) dated 01.03.2000, the Board has clarified that
galleries which are not assisting in heat setting and drying of fabrics are not.to be
taken into consideration to arrive at the A.P.C.. Moreover, the issue has attained
finality in view of the Apex Court Order dated 17.9.2002 passed in Civil Appeal No.
4972 of 2001 filed by the Commissioner of Central Excise, Jaipur-II v/s M/s.
S.B.P.L. Ltd. & Others. The appellant j;la.S, therefore, filed the refund claim of Rs.
4,32,795/- of djffereﬁﬁal duty paid on the galleries for the period of 1999-2000. After O
going through the claim papers/ documents, the said appellant was served with Show
Cause Notice proposing rejection of the claim. Subsequently, the said Show Cause
Notice was decided and refund was sanctioned vide 010 No. -'MP/ 184 /REF/2002 dated
02.07.2_003. The Department had preferred an appeal against the impugned order dated
02.07.2003 and an SCN was issued to the appellant to safeguard thé revenue. Whereas,
it appeared that the refund sanctioned to the said appellant was not correct and legal
and required to be recovered under Section 1 iA of the Central. Excise Act,1944. Therefore, a
Show Cause Notice dated 30.06.2004 was issued to the appellant proposing recovery of
Rs. 4,32,795/- under Section 11A of the Centfal Excise Act 1944, with interest. Said
SCN was adjudicated vide the impugned order wherein the demand along with intefest

was confirmed.

3 Aggrieved by the impugned order, the appellanf preferred this appeal. They have

contended that; ) ) %&

the appellant has prima facie a strong case in its favor and therefore it is fit case where the
condition of pre-deposit of the amount of duty and interest may be waived and stay against

the recovery of the same during pendency of the appeal may be granted in their favor; , é%% d;‘;]:/
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the adjudicating authority has grievously erred and acted in complete dereliction of the
judicial propriety in taking upon itself the burden of deciding the issues when not only the
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same issue has been framed for consideration before the Hon'ble High Court that too in the

main matter out of which the present proceeding had arisen;

the adjudicating authority ought to have awaited for its conclusion instead of proceeding

in the matter and causing unnecessary multiplicity of proceeding;

the adjudicaﬁng authority has not appr’ecia_ted-that- the appeal filed by the appellant had
been admitted by the Hon'ble Gujarat High Court and therefore, the validity and legality of the
order of the Appellate Tribunal was under challenge and the same was not final or

conclusive;

the impugned order is even othe'rwise illegal and contrary to the facts on record inasmuch
as the procedure followed by the Revenue in determining APC would show that there is

no proper course of adjudication is followed while determining their APC§

the APC was determined considerihg even the measurements and dimensions of
galleries which was based on information and data submitted by the appellant and
obtained from other sources; the APC was determlned in ex-parte manner and without

following the principles of natural justice; -

the refund claim filed by the appellant was such a proceeding wherein the appe]lant was at
liberty to.dispute and challenge the determination of APC which was even otherwise void;

the refund of duty on APC is rightly and legally allowable in their favour as they had
deposited'ﬂ.rle corﬁpounded levy amounts for the period of year 1999-2000 under protest, and
a refund claim was filed for such amount in view of the law laid down by the Hon'ble
Supreme Court in case of Sangam Processors (Bhilwara) Ltd; they had deposited the
amounts ds compounded levy duty for galleries under protest and hence, refund claim was
not hit by limitation; recoveries sought to be made from the appellant as duties on galleries is

therefore w1thout any authority in law;

The adj'ﬁdicating authority has gravely erred in not correctly appreciating the effect
of judgment of the Hon'ble Gujarat ngh Court in the case of PremraJ Dyemg and Printing
Pvt. Ltd. cited by the appellant; :

The provisions provides for interest in addition to dutyAWhere any duty of excise has not
been lévied or paid or has been short levied or short paid or erroneously refunded with an
intent to evade payment duty. In the instant case, there is no short levy or short payment or
non-levy or nonpayment of any excise duty; reco;very of interest under the said provisions of

the Actis bad and illegal and liable to be set aside;

4. Personal hearing was accorded on 20.12.20 16. Smt. Sthpa Dave, Advocate appeared
oon behalf of the appellant. She relterated the subrmssmns of ground: of appeal. also submitted
that, the Issue is decided vide their TA no.189/2008 dated 02-03-15 by the hon’ble High
Court of Gujarat in their favour, and also case law of M/s. Premraj Dying and Printing Pvt. &
Ltd.vide SCA No0.3095 of 2004 wherem the issue has been demded by the Hon’ble High
Court vide judgment dated 13.06. 20 12. She requested to allow the refund. I have carefully . 4\\47 vTR;
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gone through the Case Records, SCN, the impugned order; the ground of appeal and
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case laws relied upon.

S. In the instant case, the issues involved are 1. Whether the dim'er;sions of galleries
should be included while fixing Annual Production Capacity of a factory of an independent
textile processor wherein a hot air stenter is installed, and 2. Whether a refund claim is
sustainable in law for claiming restitution of the compounded levy amount attributable to

galleries if no appeal is filed against the decision determining APC under the APC

Determination Rules.

6. On going through the submissions made by the appellant, I observe that
pursuant to the impugned order, the émount of refund of Rs.4,32,795/- was sanctioned
ahd paid to the appellant. I further observe that thereafter, the revenue had filed an
appeal before the Commissioner (Appeals), contending that the appellant had not
challenged determination of Annual Capacity of Production for the period of year

1999-2000 and therefore, the appellant could not have claimed refund of the amount of

duty on géliéries without having challenged the APC fixation. It is also seen that o

‘thereforé, the _aﬁpellant was issued SCN dated 30.06.2004 by the JAC for recovery of
amounts already refunded to them in pursuance of the said order. It is also seen that the
appéal-of the Department was rejected by the Commissioner (Appeals) vide OIA No.
131 /2005 dated 24.6.2005 on the ground that no duty was payable on galleries, that
amount of dlity was paid in excess by the appellant for want of proper interpretation of the
Notification and that the 'appe]lant had disputed levy of duty on gallery portion from the
beginning by paying the same under protest. Against the said OIA dated 24.6.2005, it is
observed that the department had filed a second appeal before the Appellate Tribunal. In
this matter, the Appellate Tribunal allowed the appeal of the department vide Order dated
11.5.2007 on the ground that refund claim without challenging APC fixation was

not maintainable because APC fixation was an appealaible order, and without

challenging the same, Assistant Commissioner's action of sanctioning refund, amounted to

review of the order of the Commissioner. Being aggrieved by the said order, the
appellant thereafter, filed an _application for rectification of mistake before the Appellate
Tribunal wherein they pleaded that the Appellate Tribunal, Ahmedabad has held in a
number of cases that APC fixation was not an éppealable order, and the refund claim for
duties deposited on gallery pértion was maintainable even without challenging APC
fixation. It is further seen that the said ROM application filed by the appellant was also
dismissed on the ground that acceptanée of prayer made in ROM applicaﬁon'would amount
to re-hearing of the matter which was beyond the scope of ROM application. I further
observe that on being aggrieved of the said order the appellant had filed a Tax Appeal No. 189
of 2008 before the Hon'ble Gujarat High Court, which was admitted on 14.02.2008 in terms

of the following question of law:-

. Whether the Tribunal has substantially erred in law in holding that determination of Annual

Production Capacity was an appealable order under Section 35 B of the Central Excise

Act1944 ?

. Whether the Tribunal has substantially erred in law in denying reﬁmd to the appellant on

SPBL Limited, 2002 (146) ELT 254 (SC) ?
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7. ‘In thls matter, I find that, said tax appeal has been de"lded by the Hon'ble Gu_]arat
High Court vide order dated 02-03-15 ,it is held that,

‘3. Having heard learned councel...-....the'questions are answered in favour of the assessee
and against the department.’ '

Furher,I rely’ upon the order of the Hon'ble High Court of Gujarat in the case of M/s.
Premraj Dying and Printing mills Pvt. Ltd. Vs. UOI 20 13[288] ELT 357[Guj] dated
13._06.20 12. In this case, the identical issue has been decided and it has ordered in para 19
that:-

"“Under the circumstances, the orders under challenge in these petitions:are set aside. All
proceedings are placed back to the Deputy Commissioner for further consideration of the refund
claims in the light of the show cause notice issued to each petitioner bearing in mind the
observations made hereinabove. Such exercise -should be completed expediously and

preferably within a period of six months from the date of receipt of a copy of this judgement".

I therefore, find that in view of the order of Hon'ble High Court of Gujarat in case of
M/s. Shree Prakash Tex‘ules, the case is remanded back to the adjudicating authority to
decide the case afresh.

8. . Inview of above discussion and findings, I hold that said refund is admissible to

the appella_nt

9. aﬂmmaﬁﬁmﬁmwﬁmmaﬂ?@mm%l
9. The appeal filed by the appellgnt stand dlsposed off in ebove terms. | \ a\ﬁ/’

(3T 2iY)
- JTgERT (3TdTed - IH)
Attested '

’ [KI.'.K.-Parmar )
Superintendent (Appeals-II)
Central Excise, Ahmedabad.

By Regd. Post A. D
M/s. Shree Prakash Textiles (Gujarat) Ltd.,

< Laxmi vijay Hosiery Mills _Coxﬁpound,
‘N aro'd;a. Road,
Ahmedabad.

Copy to .
"The Chief Commissioner, Central Excise, Ahmedabad.

The Commissioner, Central Ex01se Ahmedabad-II.

The Assistant Commlssmner Central Excise, Division-II, Ahmedabad-II
The Assistant Commissioner (Systems), Central Excise, Ahmedabad-II .

Guard file.

P.A. file.







